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ARTICLE

NO FREE BEER - PRACTICE TIPS FOR OPEN
SOURCE LICENSING
Adam Kubelkat
Matthew Fawcetttt

I.

INTRODUCTION

Open source software is big business. According to research
conducted by Optaros, Inc., and InformationWeek magazine, 87
percent of the 512 companies surveyed use open source software,
with companies earning over $1 billion in annual revenue saving an
average of $3.3 million by using open source software in 2004.1 Open
source is not just staying in computer rooms either-it is increasingly
grabbing intellectual property headlines and entering mainstream
news on issues like the following:
i.
A $5 billion dollar legal dispute between SCO Group
Inc. (SCO) and International Business Machines Corp.

t Adam Kubelka is Corporate Counsel at JDS Uniphase Corporation, where he advises
the company on matters related to the commercialization of its products. Prior to joining JDSU,
Mr. Kubelka was a technology and licensing attorney at LaBarge Weinstein Professional
Corporation. Mr. Kubelka can be reached at adam.kubelka@jdsu.com.
tt Matthew Fawcett is the Associate General Counsel and Senior Director of Global
Intellectual Property for JDS Uniphase Corporation, where he oversees the development and
management of JDSU's intellectual property portfolio and IP programs, including both organic
growth and acquisition strategies. Prior to joining JDSU, Mr. Fawcett was in private practice at
Morrison & Foerster, and later provided intellectual property advice and counseling to Fujitsu.
Mr. Fawcett can be reached at matthew.fawcett@jdsu.com.
1. Press Release, Optaros, Inc. & Information Week, Open Source Software makes
Inroads at Majority of Corporations According to Optaros Study (Dec. 19, 2005),
http://www.optaros.com/np/companynews_12-19-05.shtml.
Stephen Walli, Dave Gynn &
Bruno von Rotz, The Growth of Open Source Software in Organizations (Dec. 19, 2005),
http://www.optaros.com/publications-wpapers.shtml.
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ii.

iii.
iv.

(IBM) over IBM's alleged misuse of SCO's UNIX code
2
within the open source Linux operating system.
The erosion of Microsoft Internet Explorer's market
share caused by increasing use of Firefox, an open
3
source Internet browser,
Sun Microsystems Inc. (Sun) releasing its digital rights
4
management project under an open source license.
Sun and IBM pledging free use of 1,6005 and 5006
patents respectively to the open source community.
Many others such as Computer Associates International,
Ericsson, Nokia, Novell, and Red Hat also made pledges
7
to the open source community.

In today's market, the code for most commercial software
packages is only provided in executable form, under software license
conditions restricting users from decompiling, disassembling, or
reverse engineering the code to a higher level language 8 (i.e., the
source code 9 is "closed" or not available to the user) Yet software
2. For more information regarding SCO v. IBM, see Wikipedia, SCO v. IBM,
http://en.wikipedia.org/w/index.php?title=SCO-v._IBM&oldid-45089941 (last visited Mar. 28,
2006); see also Groklaw, http://www.groklaw.net/ (last visited Mar. 28, 2006).
3. See Mozilla Firefox, http://www.mozilla.com/firefox/ (last visited Mar. 28, 2006).
4. Press Release, Sun Microsystems, Sun Microsystems President Jonathan Schwartz
Shares Project DReaM (Aug. 22. 2005), http://www.sun.com/smi/Press/sunflash/200508/sunflash.20050822.2.html.
5. Press Release, Sun Microsystems, Sun Grants Global Open Source Community
Access to More than 1,600 Patents (Jan. 25, 2005),
http://www.sun.com/smi/Press/sunflash/2005-01/sunflash.20050125.2.html.
6. Press Release, IBM, IBM Pledges 500 US Patents to Open Source (Jan. 11, 2005),
http://www1.ibm.com/businesscenter/venturedevelopment/us/en/featurearticle/gcl-xmrlid/26770/nav-id/eve
nt.
7. The Open Source Development Labs (discussed later on in this article) recently
announced an online patent commons reference library where developers view information
about patents and technology pledges benefitting open source software and standards. At the
date of article submission, Computer Associates, Ericsson, IBM, Nokia, Novell, Red Hat, and
Sun had all contributed, at some level, to the patent commons project. See Patent Commons
Project, http://www.patentcommons.org (last visited Mar. 28, 2006).
8. "Higher level language" does not mean that the format is better than a "lower level
language," but instead refers to a higher level of abstraction from machine language (i.e., further
away from, and more easily understandable by humans than binary code).
9. A computer's central processing unit understands a set of codes referred to as
"machine language," with these instructions typically being expressed using only two characters
- the binary digits "0" and "I" (e.g., Binary or "executable" code looks like this:
01001000011010010010000100001101000010100000110100001010). While CPUs may prefer
binary code, most humans tend to prefer a more "user-friendly" or human readable format, with
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developers are increasingly making their source code available to
users (i.e., the source code is "opened" to the user) under open source
licenses. This article is intended to be a practitioner's guide to the
open source landscape by offering practical tips on how to use and
what to be aware of with open source software in today's
marketplace.
II. WHY SHOULD COMPANIES CARE?

Open source software can be an important tool in a company's
go-to market strategy. It can be used to reduce product costs, decrease
operating expenses, and even generate top-line revenue. The types of
software being released under open source licenses are practically
unlimited: operating systems, web browsers, word processing
packages, web servers, and simple routines are merely a sample.' 0
With this variety, organizations have a myriad of options to leverage
open source tools, for example:
A company could use an open source office suite11 like
i.
OpenOffice.org, 12 or a web browser like FireFox on the
laptops/desktops of its workforce and avoid paying, or
greatly reducing, software licensing fees.
Pre-existing open source code, like the G3D-3D graphics
ii.
library, 13 could truncate the development process, thus
saving time and money compared with developing the
code from scratch.

computer programmers principally developing software programs in a "source code" format, an
example of which follows:
#include <stdio.h>
int
main()
{printf("Hi!"); return 0;
Once a programmer has written the set of instructions in the source code format, other software
packages are used to compile, assemble, and link the software code, as necessary, to arrive at a
set of executable files a computer can perform.
10. By way of example, an open source project repository website includes open source
programs of these types, amongst a vast array of other open source projects. See SourceForge,
http://www.sourceforge.net (last visited Mar. 28, 2006).
11. An office suite software package would typically include word processor, spreadsheet,
database, and presentation computer programs.
12. See OpenOffice.org, http://www.openoffice.org/ (last visited Mar. 28, 2006).
13. G3D-3D is a C- 3D graphics library that could be used by people looking for a base
of high performance code common to most 3D projects, like game developers or researchers. To
download G3D-3D, see SourceForge, G3D-3D Engine, http://sourceforge.net/projects/g3d-cpp/
(last visited Mar. 28, 2006).
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A software package, such as Sun's OpenSolaris
operating system, 14 could be used as a magnet to attract
revenue from related commercial offerings such as
maintenance, support, technical services, hardware, or
enhanced software versions with greater functionality.
Open source software could be used to internally power
a company's commercial offering, as Google Inc. is
doing by using Linux on tens of thousands of its servers
to provide the answers to users' search requests.

Open source software is not just for university labs.
Organizations should take open source software seriously, and think
about how, not if, they can take advantage of this growing movement.
III. USAGE OF OPEN SOURCE SOFTWARE
The key factors in evaluating whether, and under what
conditions, a company should use open source software are:
1.Price
2. Technical suitability
3. Usage rights and restrictions
1. Price
"'Free software' is a matter of liberty, not price. To understand the
concept, you should think of 'free' as in 'free speech,' not as in
15
'free beer.'
Most open source software packages are provided at little or no
upfront cost. However, assessing the true cost of open source software
(as with closed source software) by only looking at the licensing fees
would be like analyzing the cost of a car by focusing solely on the
purchase price and ignoring the cost of insurance, regular
maintenance, and gas. There are additional considerations beyond the
license fees which may affect the total cost of using open source
software, including:
i.
Infrastructure costs, including hardware and other
required software necessary to use the open source
software or develop and commercialize a product based
on an open source offering.
14. OpenSolaris, http://www.opensolaris.org/os/ (last visited Mar. 28, 2006).
15. GNU Project, The Free Software Definition, http://www.gnu.org/philosophy/freesw.html (last visited Mar. 28, 2006) (describing the philosophy behind the project).
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ii.

Support costs, including internal and/or external support
resources, installation and set-up, transition/migration,
design support, developer community membership fees,
ongoing maintenance and troubleshooting costs, ongoing
training, and support tools and materials (e.g., books,
newsletters, databases, etc.), whether supporting an
organization's own use of the open source software or
providing support to the market in relation to its own
open source product.
iii.
Staffing costs, including project management, systems
engineering/development, systems administration, and
supplier management.
iv.
Administration costs, including ongoing license
compliance expenses.
v.
Potential
intellectual property
licensing
costs,
16
fees.
license
patent
third-party
particularly
When considering the use of open source software, companies
need to remember to look at the "fully loaded" costs and not just
focus on initial license fees, or lack thereof.
2.

Technical suitability

Just as marshlands would not be purchased for the purpose of
establishing a winery, a decision of whether to use third-party open
source software requires consideration of the intended uses. Leaving
aside the issue of license terms for later discussion, the organization
needs to analyze whether open source software is technically suited
for the envisaged role. The organization should recognize that open
source products bring their own set of strengths and weaknesses to the
table. Generally speaking, open source tools are well suited for
internal use in non-critical business applications, particularly where a
stable program is initiated and modifications or program evolution are

16. For example, the open source community is trying to invalidate certain Microsoft
patents tied to the File Allocation Table file storage system that arguably also cover
functionality within the Linux operating system. Recently, a federal ruling upheld the patents,
which concerns many Linux advocates as, at least in theory, Microsoft could seek royalties for
Linux. To date, Microsoft has given no indication it plans to use the patents against the open
source community. See John Oates, Microsoft Wins FAT Patent Case, THE REGISTER, Jan. 11,
2006, http://www.theregister.co.uk/2006/01/1l/microsoft wins patentcase/; see also Matt
Hines, Microsoft's FATFile Patents Upheld, EWEEK, Jan. 11, 2006,
http://www.eweek.com/article2/0,1895,1909857,00.asp.
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not priorities. 17 While some aspects of the "make internally vs.
license from a third-party" decision do not vary greatly between open
source and proprietary software, 18 the availability of the source code
and the nature of its development can affect many factors. For
example:
Reliability, performance, quality, reputation,market acceptance
- As with proprietary software, a key factor in choosing an open
source software program for inclusion within a product is the quality
of the code, and how consistently the program does what it is
supposed to do. However, unlike proprietary software many of the
established and mature open source projects have entire development
communities analyzing the code, with many such communities having
sound reputations for developing quality code. Due to this knowledge
base, the software products developed by these communities often
have improved performance and stability, with some open source
projects even being viewed as superior to competing proprietary
offerings. The open source software Apache HTTP Web Server is
used on three times as many Internet servers as its next closest
competitor, Microsoft Windows. 19 There is a vast amount of
information on open source available. Internet sites such as
SourceForge.net 2 0 and freshmeat.net 2 1 provide some of the most
comprehensive information on open source projects like development
status, 22 user experiences, 2 3 applicable licenses, 24 programming
language, and available language translations.
17. For example, Owl Intranet Knowledgebase is a stable document management
program, available in twenty-eight different languages which could be used to control
documents on a company's Intranet. However, depending on the company's internal developer
resources, even mission critical internal applications could be based on open source licenses
(e.g., Google using Linux on its index and document servers). See SourceForge, Owl Intranet
Knowledgebase, http://sourceforge.net/projects/owl/ (last visited Mar. 28, 2006).
18. Some considerations, such as the hardware requirements, compatibility with current
software (e.g., operating system), usability, flexibility of design, scalability, and functionality of
the program, are generally not greatly affected by whether the source code is made available these are generally specific to the package itself.
19. For statistics on the various web servers, see Netcraf:Web Server Survey Archives,
http://news.netcrafl.com/archives/web-server-survey.html (last visited Mar. 28, 2006).
20. SourceForge, http://sourceforge.net/ (last visited Mar. 28, 2006).
21. Freshmeat, http://freshmeat.net/ (last visited Mar. 28, 2006).
22. SourceForge.net classifies projects into seven development status categories:
planning, pre-alpha, alpha, beta, production/stable, mature, and inactive. See SourceForge,
http://sourceforge.net (last visited Mar. 28, 2006) (click on "Projects" tab to access any software
project, and see "Development Status" listed in the "Project Details" section).
23. Both sites include public forums in which users/developers can describe their
experiences with the project/code. See SourceForge, http://sourceforge.net (last visited Mar. 28,
2006) (click on "Projects" tab to access any software project, then follow "Public Forums"
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Interoperability - The availability of the source code and the
permission to modify it can lead to either optimization of a particular
version, or many permutations of the original software package, with
not all versions necessarily being compatible. Additionally, similar to
proprietary software, should a package use a specific format, that
format may not be used or readable by other programs (the software
package may only have one version, but the output may not function
with intended technologies). For example, given the dominance of
Microsoft Office, using an open source word processor that creates
documents in only the OpenDocument format 25 may be a barrier to
business if Microsoft stays its current course and continues to not
support that format.
Ability to customize / control over development - One of the key
features of open source software is that a user has the right to modify
the software package as he or she desires. However, the ability to take
advantage of this customization may be limited by the skill level
necessary to change the underlying open source software code. A
company has design flexibility and right to add functionality to ensure
its needs are being met, either through in-house development, or
paying for external assistance. Nevertheless, if a company does not
have the right skill set, it cannot control the evolution of the open
source software within its own business or products. Furthermore,
depending on popularity, the code may evolve or improve very
quickly, at a snail's pace, or even fragment into different technology
directions from that desired by the company.
Longevity, maintenance, and support - Given the rate at which
technology changes, improves, and grows, most software packages
need to evolve in order to satisfy the ongoing needs of the user.
hyperlink in the "Public Areas" section; then follow any forum hyperlink); see also Freshmeat,
http://freshmeat.net (last visited Mar. 28, 2006) (follow hyperlink of any software project, then
scroll down to view "Comments" section).
24. Both sites indicate the license under which the code is being provided, with
SourceForge.net even providing the capability to search open source projects by license. See
Freshmeat, License, http://freshmeat.net (last visited Mar. 28, 2006) (license column listing the
open source license for any software project entry); see also SourceForge,
http://sourceforge.net/softwaremap/trovelist.php?forn cat=14 (last visited Mar. 28, 2006)
(follow filter hyperlink; then choose "License" from the drop-down menu; then select the
appropriate license from the drop-down menu).
25. The OpenDocument format is an open, XML-based file format specification for office
applications. See OASIS Open Document Format for Office Application TC, http://www.oasisopen.org/committees/tc home.php?wg abbrev=office (last visited Mar. 28, 2006); see also
Wikipedia, OpenDocument,
http://en.wikipedia.org/w/index.php?title=OpenDocument&oldid=45121793 (last visited Mar.
28, 2006).
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Similar to proprietary software, it is important to assess the useful life
of the software package and understand the technical resources
available and required to ensure the continued, successful use of the
software. However, unlike proprietary software, companies using
open source products have options regarding support:
1) A business can choose a traditional commercial support model,
where it pays someone to provide support. For example, Red
Hat bundles the Linux source code, documentation, and
technical support under a subscription based model. 26 In
addition to the considerations used for evaluating proprietary
software support providers, such as the support provider's
reputation, level of service, resources, financial health, and
ability, the organization should consider the participation of
the support provider in the project's development community.
2) One of the key advantages of open source software is
availability of the underlying source code, giving companies
an ability to be masters of their own fate by developing their
own internal resources and support systems. While external
support providers could disappear or suddenly discontinue
services, with the source code in hand, a company could
support itself, provided necessary investments are made on
internal resources.
3) Many of the most successful open source projects have large
and vibrant developer communities behind the programs,
suggesting a healthy future for the software, including strong
external resources necessary to support use of the product.
Depending on the nature of the software and the role it plays
within an organization, a company could choose to rely
heavily on the development and user community for support
(e.g., through mailing lists). For instance, a company could
use Linux or Firefox and use the vast array of support
27
materials available on the Internet.
Security - With "trojan horses," 2 8 "viruses, '2 9 and "denial of
service attacks" 30 becoming part of a company's everyday
26. For more information about the Red Hat Linux distribution and support, see Red Hat,
https://www.redhat.com/ (last visited Mar. 28, 2006).
27. Typing either "Linux" or "Firefox" into your preferred web search engine will yield a
long list of pertinent sites, most of which either contain support information themselves, or
indicate where support materials can be found.
28. A "trojan horse" is a computer program that masks itself either within, or as a standalone, benign application, but instead is malicious software code. The name comes from the
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vocabulary, security is a major concern to anyone using or
distributing software within its business. Regardless of whether the
software is proprietary or open source, the complicated and important
process of evaluating a product's integrity and security is of
paramount importance. Depending on the particular open source
project, some developer communities are known for reviewing the
31
source code looking for specific security concerns.
Ease of procurement - Unlike proprietary licenses, there are no
license agreements to negotiate and sign with open source software.
While some programs use click-through licenses, many projects
contain language similar to that found within the GNU General Public
License, which provides:
Section 5. You are not required to accept this License, since you
have not signed it. However, nothing else grants you permission to
modify or distribute the Program or its derivative works. These
actions are prohibited by law if you do not accept this License.
Therefore, by modifying or distributing the Program (or any work
based on the Program), you indicate your acceptance of this

Greek story of the use of a giant wooden horse as a peace offering to enemies, only to have that
horse contain Greek soldiers who, under the cover of darkness, came out of the horse's hollow
belly to open the city gates to reinforcements. For more information about Trojan horse
programs, see Wikipedia, Trojan Horse,
http://en.wikipedia.org/w/index.phptitle=Trojanhorse_%28computing%29&oldid=45528295
(last visited Mar. 28, 2006).
29. A computer "virus" is a manmade, self-replicating piece of software that gets loaded
onto a computer, without a user's knowledge, and runs against a user's wishes, sometimes only
causing minor inconvenience, but often causing damage to the data within the computer. For
more information on computer viruses, see Wikipedia, Computer Virus,
http://en.wikipedia.org/w/index.php?title=Computer-virus&oldid=45732965 (last visited Mar.
28, 2006).
30. A "denial of service attack" occurs when the routing of information from a particular
computer is intentionally interfered with using a software package to either inundate and
overwhelm a target computer with useless computer traffic, causing the target computer's
processing speed to slow to a virtual stand still, or by attacking the routing information or
computer configuration, impeding a target computer's ability to send data effectively. For more
information on denial of service attacks, see Wikipedia, Denial-of-Service Attack,
http://en.wikipedia.org/w/index.php?title=Denial-of-serviceattack&oldid=45515956
(last
visited Mar. 28, 2006).
31. The security of open source projects is even attracting the attention of the U.S.
Department of Homeland Security, with the department recently announcing the "Vulnerability
Discovery and Remediation, Open Source Hardening Project" with the intention of creating and
maintaining a system that does daily scans of code contributed to popular open source projects.
Ryan Naraine, DHS Funds Open-SourceSecurity Project,EWEEK, Jan. 11, 2006,
http://www.eweek.com/article2/0,1759,1909946,00.asp.
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License to do so, and all its terms and conditions for copying,
32
distributing or modifying the Program or works based on it.
That being said, this is a double-edged sword as there are often
very limited warranties and indemnities, with very few limitations on
a user's liability, thus providing almost complete protection for the
licensor should something go wrong. The old adage of "you get what
you pay for" holds true, with most open source software providers
being unwilling to take on additional risks without being paid
something in return.
The developer community - The strength or weakness of a
development community can make or break an open source project.
For example, Linux has an exceptionally strong developer
community, coupled with the involvement of large companies. IBM,
Hewlett-Packard Company, Computer Associates, Intel Corporation,
and NEC Corporation established the Open Source Development
Labs (OSDL), a global consortium dedicated to accelerating the
adoption of Linux. 33 Today the OSD has a long list of members
including Cisco Systems Inc., Google, and Novell. In addition, IBM,
Novell, Royal Philips Electronics, Red Hat, and Sony Corporation
started Open Invention Network (OIN), 3 4 a company intent on
acquiring key business patents (e.g., it already owns business-tobusiness electronic commerce patents that were purchased from
Commerce One by JGR, a subsidiary of Novell) and offering them as
royalty-free promotions of Linux. That being said, while a strong
community of developers will cause the source code to thrive and
improve, due to the broader use of the source code, it is likely that
variations will begin to surface. Linux, for example, comes in many
different flavors with varying functionality. 35 Depending on the usage
36
and development community, the source code roadmap could fork
32. Free Software Foundation, GNU Public License version 2,
http://www.gnu.org/licenses/gpl.txt (last visited Mar. 28, 2006).
33. For information about the OSDL, see Open Source Development Labs,
http://www.osdl.org/ (last visited Mar. 28, 2006).
34. Open Invention Network, http://www.openinventionnetwork.com/ (last visited Mar.
28, 2006).
35. Today, Linux distributions can be found for a variety of applications, with some
having firewall capabilities, some capable of booting an entire operating system from a floppy
disk or CD-ROM, and others able to power TV "set-top" boxes.
36. "Forking," in this context, refers to open source software being modified in divergent
ways, creating multiple derivative works of the original code. Depending on the software
package, this divergence may be either good or a sign of weakness. For example, if the software
is intended for a company's internal use, forking may be a sign of successful adaptability, with
the original developers intending that various "flavors" of the software be created. On the other
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or fragment, thus potentially affecting interoperability and available
support.
3.

Usage rights and restrictions

Similar to how a company would review easements, rights-ofway, boundary descriptions, and other limitations on a piece of real
estate it is interested in purchasing, the terms of an open source
license need thorough analysis. Even if the price is fair and the
software is technically ideal for the intended use, the license rights
may prevent a company from using the software as it desires. This
may be due to the vast majority of open source licenses containing
very broad usage rights, and no usage restrictions or requirements on
using the licensed code with other specific packages. 37 Assuming that
distribution is not contemplated, the rights to use the software are
fairly broad, with most obligations and restrictions applying once
distribution occurs. In the section below discussing the ability to
release software code, various licensing issues are canvassed and
could apply to a developer looking to distribute a particular piece of
open source software within a company's commercial offering.
IV. RELEASE OF OPEN SOURCE SOFTWARE

Open source projects span a variety of markets, including
communications, games, education, science, security, software
development, computer systems, and even religion. 38 What would
motivate companies like Sun, IBM, Red Hat, Novell and others to
release their code under open source licenses? Are businesses
jumping on the open source bandwagon because it is "the" thing to do
these days, or is there sound reasoning behind the moves? In looking
at whether to release software under an open source license, at least
three things should be considered:
1. The business model.
hand, if the software is meant to be broadly disseminated, with the intent that it interact with
other software, forking may create interoperability concerns.
37. For example, the Berkeley Software Distribution License (BSD License), the
Massachusetts Institute of Technology License (MIT License), and the Apache Software
License (Version 1.1) contain very few limitations or restrictions. See Open Source, The BSD
License (1998), http://www.opensource.org/licenses/bsd-license.php (last visited Mar. 28,
2006); Open Source, The MIT License, http://www.opensource.org/licenses/mit-license.php
(last visited Mar. 28, 2006); Open Source, Apache Software License Version 1.1 (2000),
http://www.opensource.org/licenses/apachepl.php (last visited Mar. 28, 2006).
38. For example, Churchlnfo is a free database program that manages membership
information and is specifically designed to help automate the operation of a church.
Churchlnfo, http://www.churchdb.org (last visited Mar. 28, 2006).
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2. The ability to release the code.
3. Which open source license will be used to release the code.
1. Business model
As the main features of open source software are the availability
of the source code and the rights to copy and distribute that code to
others, it is very difficult to base a for-profit business model solely on
the licensing of open source software. However, there are a multitude
of ways open source could be used as part of a market strategy, with
any of the following being used alone, or bundled in combination:
Revenue from copying and physical media distribution - While
open source software is often referred to as "free software," as
mentioned above, "free" refers to the freedom to use, modify, and
distribute the software, and not to the cost itself. Depending on the
rights granted by licensors,, licensees could be charged for the costs
associated with providing the media and copying the code. However,
this alone would probably be insufficient to support a business model,
rather the costs should be used as part of a larger strategy using
distribution revenue as a source of cost-recovery.
Supplementary protections - Additional performance guarantees,
warranty protections and/or update options could be offered for a fee.
Companies like Red Hat 39 and MySQL AB 40 distribute open source
software and also offer fee-based maintenance and support, with
41
Oracle Corporation even offering an "Unbreakable Linux" platform.
In addition, while indemnity obligations to previous contributors may
be triggered, 42 some companies differentiate their version or copy of a
39. See Red Hat, supra note 26.
40. MySQL, http://www.mysql.com/products/ (last visited Mar. 28, 2006).
41. For information about Oracle's "Unbreakable Linux" program, see Oracle, Oracle on
Linux FAQ, http://www.oracle.com/technology/tech/linux/htdocs/oracleonlinux_faq.html (last
visited Mar. 28, 2006).
42. Some licenses require subsequent distributors to indemnify previous contributors. See,
e.g., Open Source, Common Development and Distribution License (Version 1.0),
http://www.opensource.org/licenses/cddll.php (last visited Mar. 28, 2006) (used by Sun for its
Open Solaris project). The license includes the following section 3.4:
3.4. Application of Additional Terms.
You may not offer or impose any terms on any Covered Software in Source Code
form that alters or restricts the applicable version of this License or the
recipients'[check cite to see whether "recipient's" or "recipients"'] rights
hereunder. You may choose to offer, and to charge a fee for, warranty, support,
indemnity, or liability obligations to one or more recipients of Covered Software.
However, you may do so only on Your own behalf, and not on behalf of the
Initial Developer or any Contributor. You must make it absolutely clear that any
such warranty, support, indemnity, or liability obligation is offered by You alone,
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particular open source package by offering limited intellectual
property indemnifications against third-party copyright or patent
claims. For instance, Novell offers a Novell Linux Indemnification
Program for those customers that satisfy the minimum
43
requirements.
Related custom services offerings - Some companies have
designed their business around providing technical services, aimed at
either entire open source solutions, or providing special resources to
assemble and integrate proprietary code with open source packages.
Covalent Technologies, 44 for example, provides bundles of open
source software and also makes consulting and training services
available to assist companies with migration to the open source
software provided.
Related product offerings - By releasing code under an open
source license, a company may be able to attract consumers to other
related products. Whether relying on a customer's loyalty, desire to
use only one source for acquiring technology, or trust in a brand, a
company could offer complementary products to open source
software. Sun and IBM aim to attract hardware purchasers by making
a variety of open source software packages available (e.g., both Sun
and IBM have large portfolios of open source programs). An
organization could release a software package under an open source
license in an attempt to gain broad market acceptance and perhaps
even set the de facto market standard. It could couple the software
package with supplementary or improved software products. This is
usually accomplished by offering a particular product under an open
source license with more advanced or feature-rich versions available
under proprietary licenses. An active community of users could also
help increase acceptance of the open source product, with the
company offering fee-based proprietary tools, complementary
products, or enhanced versions. For example, Sun released
OpenOffice.org under an open source license, while it also offers
StarOffice 4 5 under a more traditional, license-fee based, commercial
license.
and You hereby agree to indemnify the Initial Developer and every Contributor
for any liability incurred by the Initial Developer or such Contributor as a result
of warranty, support, indemnity, or liability terms You offer.
43. For information about the Novell Linux Indemnification Program, see Novell, Novell
Linux Indemnification Program, http://www.novell.com/licensing/indemnity/register/index.html
(last visited Mar. 28, 2006).
44. Covalent, http://www.covalent.net/ (last visited Mar. 28, 2006).
45. For information about StarOffice, see Sun Microsystems, StarOffice,
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Open source licensing also raises these unique considerations
relative to proprietary software licensing:
i.
If code is shared amongst open and proprietary software
packages, 4 6 trade secrets within the proprietary offering
may be exposed.
ii.
A particular market may be unwilling to use a standard
that is open for all to see (e.g., many companies looking
for security or digital rights management solutions are
nervous using code that is open to friend and foe alike).
iii.
If software that had been previously licensed under
traditional proprietary licenses is now only licensed
under an open source license, the revenue stream
generated by license fees would likely disappear.
iv.
With open source code being available and
modifications being permitted, a company would give up
control of future development and code evolution, with
technology deviations possibly fragmenting the market.
v.
In segments where software has been commoditized or
only has marginal value, releasing open source software
as part of a business model is likely to be more
successful. Trying to rely solely on license fees in a
market filled with cheaper alternatives or where users
are not willing to pay much for the software would not
support a long term, healthy market strategy.
2. Ability to release
While it may appear obvious, the origins of the code to be
released under an open source license need to be investigated. To the
extent third-party code is embedded within the program, the licenses
under which such third-party code was procured may limit or prohibit
further distribution under an open source license. In addition to
granting very broad usage rights, open source licenses will also
generally permit modification or the creation of derived works
derived from a program's underlying source code, allow or require
the distribution of such code (possibly including any and/or all
modifications), and will not typically contain usage or field of use
restrictions or requirements to use the licensed code with other

http://www.sun.com/soflware/star/staroffice/index'jsp (last visited Mar. 28, 2006).
46. Assuming in-bound licensing permits this situation.
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specific packages. That being said, the variety amongst the licenses is
only limited by the number of licenses themselves. 47 In addition to
terms and conditions of concern which may also appear within a
48
proprietary software package's end user license agreement (EULA),
open source licenses present many new obligations and restrictions.
If the company has not had controls in place to monitor the
involvement of open source software within the company's offering,
the development teams should be surveyed and the code should be
reviewed. These activities help to determine if, and how much open
source code is embedded within the company's products, what open
source licenses apply to that code, and whether there are open source
license compliance concerns. A company can do a "quick and dirty"
self-assessment by searching its own source code for the word
"copyright" or the "©" symbol 49 or it could retain consultants like
Black Duck Software Inc. 50 or Palamida Inc. 5 1 to assist with audits
(either engaging their complete services or just licensing code

47. As a general note, the number of licenses purporting to be "open source licenses" is
increasing, with not all licenses granting the freedoms to copy, modify, and distribute a
program's source code. The Open Source Initiative and the Free Software Foundation maintain
lists of open source software licenses that are generally recognized and accepted as "open source
licenses." Open Source, The Licenses, http://www.opensource.org/licenses/ (last visited Mar.
28, 2006); Free Software Foundation, Licenses,
http://www.fsf.org/licensing/licenses/index html (last visited Mar. 28, 2006). While the most
popular and commonly used licenses are the GPL, LGPL, BSD, and MIT licenses, there are
many others being used. The Commonwealth of Massachusetts has posted a quick reference
chart to many of the open source licenses in use today. Commonwealth of Massachusetts, Open
Source License Quick Reference Chart, http://www.mass.gov/Aitd/docs/quickrefchart.xls (last
visited Mar. 28, 2006). It should be noted that the authors do not offer any opinion as to the
accuracy or completeness of the quick reference chart.
48. Such as liability limitations, warranty disclaimers, and auditing rights.
49. Developers typically retain notices witahin the source code, so a search of the code for
the word "copyright" would find notices like the following:
intro.cpp - description
begin: June 7 08:12:15 GMT+8 2002
copyright: (C) 2002 by Jack Kirk
email: jackkirk@hotmail.com
This program is free software; you can redistribute it and/or modify *
* it under the terms of the GNU General Public License as published by *

*

*
*

50.
51.

the Free Software Foundation; either version 2 of the License, or
(at your option) any later version.

*

Black Duck, http://www.blackducksoftware.com/ (last visited Mar. 28, 2006).
Palamida, http://www.palamida.com/ (last visited Mar. 28, 2006).
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scanning software tools able to help recognize open source code that
has been introduced into software).
If open source software is found embedded within the product
intended to be released, the company needs to review the applicable
open source licenses. While there are a large variety of licenses, most
tend to be one of two types: "copyleft" (licenses that allow changes to
the source code and require those changes to be provided openly
under the same terms as the original code) or "non-copyleft" (licenses
that allow changes but permit the developer to keep the modifications
proprietary or license the code as desired). 52 If a program is released
under a copyleft license, the principal ones being the GNU General
Public License 53 (GPL) or the GNU Lesser General Public License 54
(or LGPL),55 that program, and any derivative work that stems from
that program, cannot later be released as a proprietary program. 56
On the other end of the spectrum are the non-copyleft licenses
which open the source code to the world with little or no obligations
other than maintaining the authorship attribution. The Berkeley
52. Also sometimes referred to as "viral" vs. "non-viral," however most open source
advocates view these monikers as derogatory.
53. Open Source Initiative, TheGNU General Public License (GPL), Version 2, June
1991, http://www.opensource.org/licenses/gpl-license.php (last visited Mar. 28, 2006).
54. Open Source Initiative, The GNU Lesser General Public License, Version 2.1,
February 1999, http://www.opensource.org/licenses/lgpl-license.php (last visited Mar. 28,
2006). The LGPL is also referred to as the "GNU Library General Public License," the main
difference between the LGPL and the GPL is the treatment of library files. Libraries are standalone collections of subroutines that can be called upon by other software. While the legal
interpretation of the LGPL is beyond the scope of this article, proponents of the LGPL suggest
that libraries released under the LGPL can be used with proprietary software, whereas libraries
released under the GPL required that any program that relies on that library also be caught by
the GPL.
55. The GPL and LGPL are the most prevalent open source licenses in the market today.
For example, of the roughly 75,000 open source projects listed on SourceForge.net at the time of
article submission, the GPL and LGPL are the license used in approximately 80 percent (or just
under 60,000) of those projects. For a list of the applicable licenses, see SourceForge, supranote
24.
56. Open Source Initiative, supra note 53. Section 2 of the GPL is an example of the type
of protective language:
2. You may modify your copy or copies of the Program or any portion of it, thus
forming a work based on the Program, and copy and distribute such
modifications or work under the terms of Section 1 above, provided that you also
meet all of these conditions:
a) You must cause the modified files to carry prominent notices stating
that you changed the files and the date of any change.
b) You must cause any work that you distribute or publish, that in whole
or in part contains or is derived from the Program, or any part thereof, to
be licensed as a whole at no charge to all third- parties under the terms of
this License.
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Software Distribution License (BSD License) and the Massachusetts
Institute of Technology License (MIT License) are the most popular
non-copyleft licenses. 57 Ten percent of the open source projects on
www.sourceforge.net use either the BSD or MIT licenses, with only
the GPL and LGPL being used on more projects. 58
If the goal is to use open source software within a product, yet
keep the overall package proprietary, copy-left licenses will make this
extremely difficult. Thus code available under a non-copyleft license
is the preferred choice. On the other hand, if the intent is to ensure no
licensees of the code extinguish development or capture code in a
closed source offering, a copyleft license such as the GPL should be
used.
Regardless of which type of license is applicable, all licenses
contain downstream obligations on distributors. While the BSD
License and MIT License contain only limited requirements (i.e.,
ensuring authorship attributions and original notices are included
within the software), other licenses require the inclusion or
availability of the complete source code for the program, including
any modifications or derivative works based on the original code.
Some licenses can also require the inclusion of all development tools,
encryption keys, and other supplementary software required to utilize

57.

The Berkeley Software Distribution ("BSD") License states:
Redistribution and use in source and binary forms, with or without modification,
are permitted provided that the following conditions are met:
* Redistributions of source code must retain the above copyright notice, this list
of conditions and the following disclaimer.
* Redistributions in binary form must reproduce the above copyright notice, this

list of conditions and the following disclaimer in the documentation and/or other
materials provided with the distribution.
* Neither the name of the <ORGANIZATION> nor the names of its contributors
may be used to endorse or promote products derived from this software without
specific prior written permission.
For more information on the BSD license, see BSD License, supra note 37. The Massachusetts
Institute of Technology (or "MIT") License states:
Permission is hereby granted, free of charge, to any person obtaining a copy of
this software and associated documentation files (the "Software"), to deal in the
Software without restriction, including without limitation the rights to use, copy,
modify, merge, publish, distribute, sublicense, and/or sell copies of the Software,
and to permit persons to whom the Software is furnished to do so, subject to the
following conditions:
The above copyright notice and this permission notice shall be included in all
copies or substantial portions of the Software.
For more information on the MIT License, see The MIT License, supra note 37.
58. For a breakdown of the licenses used for the various open source projects hosted on
www.sourceforge.net, see SourceForge, supra note 24.
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the main open source software. Some licenses, such as the GPL and
LGPL, require any derivative works to be distributed under the same
terms as the original licenses (as mentioned above, e.g., section two
of the GPL).
Due to the increasing concerns surrounding software patents,
more and more licenses are including specific patent license grants to
ensure contributors cannot hold users hostage to patent infringement
claims. 59 The Mozilla Public License (MPL), is an example of such a
license that requires anyone who contributes to the software package
to also provide a patent license to subsequent licensees. 60
As a user or distributor, this could be extremely important due to
the increasing number of software patents being issued by the US
Patent and Trademark Office. If source code is being used under a
59. While the GPL version 2 relies on an implied patent license, a draft of the new GPL
version 3 includes (at the time of article submission) the following express patent license:
11. Licensing of Patents.
When you distribute a covered work, you grant a patent license to the recipient
and to anyone that receives any version of the work, permitting, for any and all
versions of the covered work, all activities allowed or contemplated by this
License, such as installing, running and distributing versions of the work, and
using their output. This patent license is nonexclusive, royalty-free and
worldwide, and covers all patent claims you control or have the right to
sublicense, at the time you distribute the covered work or in the future, that
would be infringed or violated by the covered work or any reasonably
contemplated use of the covered work.
If you distribute a covered work knowingly relying on a patent license, you must
act to shield downstream users against the possible patent infringement claims
from which your license protects you.
Free Software Foundation, GNU General Public License Discussion Draft 1 of Version 3 (Jan.
16, 2006), http://gplv3.fsf.org/draft.
60. Open Source Initiative, Mozilla Public License 1.1, Section 2,
http://www.opensource.org/licenses/mozillal 1 .php (last visited Mar. 28, 2006). Section 2 of the
MPL version 1.1 states:
2.2. Contributor Grant.
Subject to third-party intellectual property claims, each Contributor hereby grants
You a world-wide, royalty-free, non-exclusive license
(a) under intellectual property rights (other than patent or trademark) Licensable
by Contributor, to use, reproduce, modify, display, perform, sublicense, and
distribute the Modifications created by such Contributor (or portions thereof)
either on an unmodified basis, with other Modifications, as Covered Code and/or
as part of a Larger Work; and
(b) under Patent Claims infringed by the making, using, or selling of
Modifications made by that Contributor either alone and/or in combination with
its Contributor Version (or portions of such combination), to make, use, sell,
offer for sale, have made, and/or otherwise dispose of: 1) Modifications made by
that Contributor (or portions thereof); and 2) the combination of Modifications
made by that Contributor with its Contributor Version (or portions of such
combination).
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license without this additional patent license protection, the nature of
the software should be considered and the company should weigh the
risks of a contributor embedding code within a program and retaining,
whether intentionally or otherwise, a patent which could be pulled out
of the drawer and asserted against entire user communities. For
example, if Barnes&Noble.com had used open source code to
implement its method of placing orders via a website, that likely
would not have stopped Amazon.com Inc. from asserting its 1-Click
61
patent against the site.
The amount of confidence a company has in the code or license
also bears upon how much a company is willing to stand behind the
code as part of its commercial offering. The level of protection
regarding functioning and intellectual property pedigree differ from
license to license, however most accompanying source code is
provided "as is," with no statements regarding rights to licenses or
confirmation of intellectual property ownership. While there are rare
circumstances where provenance is addressed, 62 this is the exception
and not the rule. A company should also be aware that some open
source licenses require distributors to indemnify previous contributors
63
from claims related to subsequent commercial distributions.
61. Method and System for Placing a Purchase Order via a Communications Network,
U.S. Patent No. 5,960,411 (filed Sept. 12, 1997) (issued Sept. 28, 1999).
62. See, e.g., Open Source, the Academic Free License v 3.0,
http://www.opensource.org/licenses/afl-3.0.php. The Academic Free License v. 3.0 includes an
intellectual property representation:
7. Warranty of Provenance and Disclaimer of Warranty. Licensor warrants
that the copyright in and to the Original Work and the patent rights granted
herein by Licensor are owned by the Licensor or are sublicensed to You under
the terms of this License with the permission of the contributor(s) of those
copyrights and patent rights. Except as expressly stated in the immediately
preceding sentence, the Original Work is provided under this License on an "AS
IS" BASIS and WITHOUT WARRANTY, either express or implied, including,
without limitation, the warranties of non-infringement, merchantability, or fitness
for a particular purpose. THE ENTIRE RISK AS TO THE QUALITY OF THE
ORIGINAL WORK IS WITH YOU. This DISCLAIMER OF WARRANTY
constitutes an essential part of this License. No license to the Original Work is
granted by this License except under this disclaimer.
63, See, e.g., Open Source, the Common Development and Distribution License Version
1.0, http://www.opensource.org/licenses/cddll.php) (this license, under which OpenSolaris is
made available, includes an indemnity to the benefit of previous contributors). Section 3.5 of the
CDDL says:
3.5. Distribution of Executable Versions.
You may distribute the Executable form of the Covered Software under the terms
of this License or under the terms of a license of Your choice, which may contain
terms different from this License, provided that You are in compliance with the
terms of this License and that the license for the Executable form does not
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To facilitate compliance and control the risks tied to open source
licenses, the organization should develop policies governing the use
and release of open source software. The details of such policies will
depend on the nature of the products and potential uses for the open
source software. These could range from the outright ban on the use
of all open source software to a very detailed explanation of usage
and release considerations, including the analyses of open source
licenses and identification of which are acceptable for use and which
ones should be avoided. A company can use automated solutions,
such as BlackDuck's, to automate and manage open source license
compliance.
While the establishment of new policies and code reviews are
important, if there is any third-party software within the package, the
review is unlikely to be completely accurate. A company may feel
secure in its day-to-day operations, but in the event that a merger or
acquisition is planned, the other side may want certain representations
and warranties about open source license compliance. In that
situation, a company could acquire open source insurance to cover a
certain level of damages, including profit losses, related to
noncompliance with open source software licenses. Some policies
potentially even cover the cost of repairing the code that was found to
infringe. For example, open source compliance insurance is offered
by Lloyd's of London underwriter Kiln Plc and Lloyd's broker Miller
Insurance Services, and audited by Open Source Risk Management
Inc. 64 (OSRM).
As a final note, just as companies change their standard terms
and conditions from time to time, so do creators of the open source
licenses. Currently, the GPL is going through a revision, with several
prominent individuals voicing concerns about the new version. In
particular, Linus Torvalds, 65 the Finnish software developer

attempt to limit or alter the recipients rights in the Source Code form from the
rights set forth in this License. If You distribute the Covered Software in
Executable form under a different license, You must make it absolutely clear that
any terms which differ from this License are offered by You alone, not by the
Initial Developer or Contributor. You hereby agree to indemnify the Initial
Developer and every Contributor for any liability incurred by the Initial
Developer or such Contributor as a result of any such terms You offer.
64. Open Source Risk Management, http://www.osriskmanagement.com/ (last visited
Mar. 28, 2006). OSRM also offers consulting services surrounding risk mitigation and
assessment, open source license compliance audits, and training on best practices in the
industry.
65. For more information about Linus Torvalds, see Wikipedia, Linus Torvalds,
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responsible for initiating development of Linux, has indicated a strong
dislike of new field of use restrictions within the contemplated GPL
draft. In response to language which prohibits the use of the source
code subject to the GPL version three within digital rights
management applications (among other things), Torvalds has said he
will not convert his old code nor release new code under the GPL
version three as currently worded. As developers are permitted to use
older versions of licenses in order to ensure compliance, it is
important to ensure that the correct version is being analyzed. Clearly
if the GPL version three is used as is, there would be a vast difference
between the licenses that could impact a company's ability to use
code under such a license within a DRM solution.
3.

Choice of licensefor the code release

Once a business model has been chosen and the inbound rights
and obligations have been analyzed and understood, a company must
decide appropriate license terms for the release, assuming the
company's decision to release its code under an open source license.
As with proprietary software, a company always has the ability to
draft a license from scratch. However, there is a large variety of
existing open source licenses from which to choose should a company
desire to use a license that is already in circulation. Determining the
appropriate license will depend on a number of factors, one of the key
considerations is the intended market. To give the downstream user
and developer community as much flexibility as possible, including
possibly giving them the option to keep further modifications
proprietary, a non-copyleft license would work best. Non-copyleft
licenses are particularly apt where the code is intended to fit within
larger, typically proprietary works. However, it should be recognized
that the code could be consumed into proprietary products with
ongoing open development being extinguished. On the other hand, a
copyleft license should be used if a company wants to ensure the
code, including any modifications, remain open. Copyleft licenses are
more likely to be accepted by businesses where the covered code is
stand-alone and there are little to no implications in relation to that
company's proprietary offering. It is also important to remember
license compatibility. The inbound licenses may not allow a choice,
or at least present very limited options (e.g., code received under the
GPL requires further distribution to also be under the GPL).
http://en.wikipedia.org/w/index.php?title=LinusTorvalds&oldid=45885900
28, 2006).

(last visited Mar.
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V. CONCLUSION

The beer is not free, but it is getting tastier and cheaper every
day. As technology in general is becoming increasingly subject to
open standards, it is the authors' opinion that software development
will continue to see routines and commonly used programs being
openly licensed in an effort to increase their acceptance and prevent
the re-invention of the wheel. More and more commodity, marginal
value or add-on/plug-in software will be, and should be, released
under open source licenses as time goes on.
Open source licensing will also extend into other areas of
technology, blending with market standards and patent pool concepts
in operation today. The idea of "opening the kimono" is extending
beyond computer programs, 66 and technology development, into other
arenas such as collaborative models for improving protection
67
schemes.
The model works and has been proven. The appropriate starting
point now is not whether, but how to leverage open source tools in a
company's ultimate business strategy.

66. For example, Sun Microsystems announced, in December 2005, that it was publishing
the specifications for one of its computer chips, including the source of the design expressed in
Verilog, a verification suite and simulation models, instruction set architecture specification and
an operating system port. Press Release, Sun Microsystems, Sun Microsystems Launches
OpenSPARC Project - Ignites New Open Source Community for Breakthrough UltraSPARC TI
Processor (Dec. 6, 2005),
http://www.sun.com/smi/Press/sunflash/2005-12/sunflash.20051206.4.html.
67. The United States Patent and Trademark Office, in conjunction with OSDL, IBM, Red
Hat, Novell, and SourceForge.net, is hoping that that same construct will work for the patent
application-examination process and intends to establish an open, collaborative community
review within the patenting process to improve the quality of patent examination and make more
software prior art available through a database that will store source code in an electronically
searchable format. Press Release, United States Patent and Trademark Office, USPTO Partners
with Open Source Community to Expand Patent Examiner Access to Software Code (Jan. 10,
2006), http://www.uspto.gov/web/offices/com/speeches/06-02.htm. See also Peer to Patent
Project: Community Peer Review of Patents, http://dotank.nyls.edu/communitypatent/index.php
(last visited Mar. 28, 2006).

